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NEW CALIFORNIA LEGISLATION1 

A.B. 5: Worker Status: Employees and Independent Contractors 

Passage of A.B. 5 Sharply Curtails the Use of Gig Workers 
 
Discussion:  In 2018, the California Supreme Court held in Dynamex Operations W. v. Superior 
Court, 4 Cal.5th 903 (2018) that a worker performing a service for the hiring person or company 
is presumed to be an employee of that person or company unless the company can show the 
worker meets all three parts of the “ABC” test.  This bill codifies the “ABC” test adopted in 
Dynamex to determine whether a worker should be designated as an employee or independent 
contractor.   

Under the “ABC” test, a worker performing a service for the hiring person or company is 
presumed to be an employee of that person or company unless the company can show the worker 
meets all three of the following conditions: 

A. The worker is free from control and direction of the hirer in connection with the 
performance of the work, both under the contract and in fact;  

B. The worker performs tasks that are outside the usual course of the hiring party’s business; 
and 

C. The worker is customarily engaged in an independently established trade, occupation, or 
business of the same nature as the work performed for the hiring business.  This normally 
means the worker will have established and promoted his or her own business; is 
licensed; does advertising; has other clients or potential customers; and the like. 

Whereas the Dynamex decision was limited to only certain parts of the Labor Code, A.B. 5 
extends the “ABC” test to virtually all California workers, outside of certain specifically 
enumerated industries and occupations.  For example, the bill exempts doctors, investment 
advisors, and some direct sellers – but gig-economy workers are not included in the exemptions. 
In addition to various complete exceptions, A.B. 5 allows the contracting practices of certain 
employers and industries to be governed by the more forgiving Borello multi-factor “economic 
realities” test, provided these meet a set of listed requirements.  

A contract for “professional services,” as defined, is governed by Borello rather than the “ABC” 
test only if all of the following six factors are satisfied:  

1. The individual maintains a business location, which may include the individual’s 
residence, that is separate from the hiring entity.  Nothing in this subdivision prohibits an 
individual from choosing to perform services at the location of the hiring entity. 

                                                 
1 Unless a specific effective date is provided, all new legislation is effective January 1, 2020. 
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2. If work is performed more than six months after January 1, 2020, the individual has a 
business license, in addition to any required professional licenses or permits for the 
individual to practice in his or her profession. 

3. The individual has the ability to set or negotiate his or her own rates for the services 
performed. 

4. Outside of project completion dates and reasonable business hours, the individual has the 
ability to set the individual’s own hours. 

5. The individual is customarily engaged in the same type of work performed under 
contract with another hiring entity or holds themselves out to other potential customers 
as available to perform the same type of work. 

6. The individual customarily and regularly exercises discretion and independent judgment 
in the performance of the services.2 

A “business service provider” that contracts to provide services to another business, is governed 
by Borello rather than the “ABC” test only if all of the following twelve factors are satisfied:  

1. The business service provider is free from the control and direction of the contracting 
business entity in connection with the performance of the work, both under the contract 
for the performance of the work and in fact. 

2. The business service provider is providing services directly to the contracting business 
rather than to customers of the contracting business. 

3. The contract with the business service provider is in writing. 

4. If the work is performed in a jurisdiction that requires the business service provider to 
have a business license or business tax registration, the business service provider has the 
required business license or business tax registration. 

5. The business service provider maintains a business location that is separate from the 
business or work location of the contracting business. 

6. The business service provider is customarily engaged in an independently established 
business of the same nature as that involved in the work performed. 

7. The business service provider actually contracts with other businesses to provide the 
same or similar services and maintains a clientele without restrictions from the hiring 
entity. 

                                                 
2 This carve out for “professional services” will become inoperative on January 1, 2023, unless 
extended by the Legislature. 



3 
Workplace Law Update 2020 

© 2020 Paul, Plevin, Sullivan & Connaughton LLP 

8. The business service provider advertises and holds itself out to the public as available to 
provide the same or similar services. 

9. The business service provider provides its own tools, vehicles, and equipment to perform 
the services. 

10. The business service provider can negotiate its own rates. 

11. Consistent with the nature of the work, the business service provider can set its own 
hours and location of work. 

12. The business service provider is not performing the type of work for which a license from 
the Contractor’s State License Board is required, pursuant to Chapter 9 (commencing 
with Section 7000) of Division 3 of the Business and Professions Code. 

What this means:  The classification of a worker as an employee versus an independent 
contractor has important implications, as employees must be compensated through payroll with 
appropriate taxes paid, and they are entitled to minimum wage, overtime, meal and rest breaks, 
workers’ compensation, unemployment insurance, paid family leave, and other benefits.  
Employers should acquaint themselves with the details of A.B. 5, including its reach, 
exemptions, and new civil and criminal penalties.   

A.B. 9: Employment Discrimination: Limitation of Actions 

Extension of Time For Fair Employment and Housing Act (“FEHA”) Administrative 
Exhaustion  

Discussion:  Under existing law, a person claiming to be aggrieved by an alleged unlawful 
practice under the FEHA, such as discrimination or harassment, has one year from the date upon 
which the unlawful practice occurred to bring a complaint with the Department of Fair 
Employment and Housing (“DFEH”).  This bill, also called the Stop Harassment and Reporting 
Extension Act, extends the period for an aggrieved employee to file a complaint from one year to 
three years.  The bill also clarifies that the operative date of the verified complaint is the date that 
the intake form is filed with the Labor Commissioner.  The new limitations period does not apply 
to claims that have already lapsed if a complaint was not filed with the DFEH.   

What this means:  While couched as a sexual harassment bill, this new law extends the statute of 
limitations for all employment claims under FEHA, not just sexual harassment claims.  Last 
year, Governor Brown vetoed identical legislation.  Employers should review their internal 
investigation and record-keeping practices to ensure potential evidence is preserved for the new 
statutory period in order to successfully defend and litigate future claims.  Employers may also 
consult counsel to discuss ways to address potential problems caused by stale evidence or 
unavailable witnesses.  
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A.B. 25: California Consumer Privacy Act of 2018 

Employees Temporarily Exempted from Most Requirements of the Amended California 
Consumer Privacy Act (“CCPA”) 

Discussion:  This law provides an exception to the CCPA prohibition on a business requiring a 
consumer to create an account to make a verifiable consumer request.  It authorizes a business to 
require authentication of the consumer that is reasonable in light of the nature of the personal 
information requested in order to make a verifiable consumer request.  However, the law 
authorizes a business to require a consumer to submit a verifiable consumer request through an 
account that the consumer maintains with the business if the consumer maintains an account with 
that business.  The law also exempts, until January 1, 2021, from all provisions of the CCPA, 
except the private civil action provision and the obligation to inform the consumer as to the 
categories of personal information to be collected as described above, information collected from 
a person by a business in the course of the person acting as a job applicant to, an employee of, 
owner of, director of, officer of, medical staff member of, or contractor of that business, as 
specified. 

What this means:  For now at least, employees will be exempted from most requirements of the 
amended CCPA.  As long as employers are collecting data of their employees and job applicants 
for purposes solely relating to employment, the CCPA generally does not apply to the collection 
of that information.  However, this exemption will remain in effect only until January 1, 2021. 

A.B. 35: Worker Safety: Blood Lead Levels: Reporting 

Shortened Timeline for State Response to Blood Lead Levels 

Discussion:  This bill requires the State Department of Public Health (“DPH”) to consider a 
report from a laboratory of an employee’s blood lead level at or above 20 micrograms per 
deciliter to be injurious to the health of the employee and to report that case within 5 business 
days of receiving the report to the Division of Occupational Safety and Health (“Cal/OSHA”).  
The bill further provides that a report would constitute a serious violation and subject the 
employer or place of employment to an investigation, as provided, by Cal/OSHA, and would 
require them to make any citations or fines imposed as a result of the investigation publicly 
available on an annual basis.  A.B. 35 specifies that the blood lead levels identified in these 
provisions that trigger action by DPH and Cal/OSHA do not supersede any lower blood lead 
levels established by regulations adopted by the division that would trigger required action by an 
employer. 

What this means:  Lead exposure occurs in most industry sectors, including construction, 
manufacturing, wholesale trade, transportation, remediation, and recreation.  Since 2011, 
Cal/OSHA has been working on revisions to the lead standards in safety orders.  Currently, the 
Occupational Lead Poisoning Prevention Program within DPH works collaboratively with 
employers to reduce incidents of lead poisoning.  This new law requires Cal/OSHA to take 
immediate enforcement action, including an inspection within three working days upon referral 
of high lead levels from DPH.  Employers doing business in industries where lead is present can 
expect a less cooperative relationship with these two programs.  Employers should also be aware 
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that A.B. 35 requires information on resulting fines and citations be made publicly available on 
an annual basis.  A nearly identical version of this bill was vetoed by Governor Brown in 2018.   

A.B. 51: Employment Discrimination: Enforcement 

Prohibition on Mandatory Arbitration in Employment 

NOTE:  On January 31, 2020, the United States District Court for the Eastern District of 
California granted a preliminary injunction, preventing the State of California from 
enforcing AB 51.  This means California employers may continue to require employees to 
sign mandatory arbitration agreements as a condition of employment, unless the Court lifts 
the injunction after full consideration of the issues.  

Discussion:  This bill makes it an unlawful employment practice and a criminal misdemeanor for 
an employer to require, as a condition of employment, an applicant or employee to enter into an 
agreement to arbitrate any claims under the Fair Employment and Housing Act or the California 
Labor Code.  It also prohibits retaliation against any person who refuses to agree to arbitration as 
a condition of employment.  Arbitration agreements in place before January 1, 2020, will still be 
enforceable as before, as long as those agreements are not extended or modified after that date.  
In addition, arbitration agreements that are voluntary, and not required as a condition of 
employment, are still permitted.  By specifically providing that arbitration agreements that 
comply with the Federal Arbitration Act (“FAA”) are enforceable, the drafters of the bill 
attempted to avoid preemption by the FAA.  However, whether California’s approach of 
allowing enforcement of arbitration agreements while making it unlawful to require employees 
to agree to them violates the FAA, is a question that will likely be tested in the federal courts.    

What this means:  Last year, Governor Brown vetoed nearly identical legislation (A.B. 3080), 
noting that it would be preempted by the FAA.  This new law will undoubtedly be challenged 
based on FAA preemption.  Until this issue is resolved, since this law declares its violation to be 
a criminal misdemeanor, employers should carefully consider whether to continue requiring 
applicants and employees to enter into arbitration agreements, and consider (at least temporarily) 
switching to a voluntary, opt-in arbitration program.  Employers who require employees with 
existing arbitration agreements to periodically renew or extend their agreements to arbitrate 
should suspend those practices after January 1, 2020, so the existing agreement remains 
enforceable.  

A.B. 170: Worker Status: Employees and Independent Contractors 

Narrow Exemption for Newspaper Publishers 

Discussion:  Under A.B. 5, a worker performing a service for the hiring person or company is 
presumed to be an employee of that person or company unless the company can show the worker 
meets all three parts of the “ABC” test.  A.B. 5 extends the “ABC” test to virtually all California 
workers, outside of certain specifically enumerated industries and occupations.  For example, the 
bill exempts doctors, investment advisors, and some direct sellers – but gig-economy workers are 
not included in the exemptions.  A.B. 170 also exempts a newspaper distributor working under 
contract with a newspaper publisher and a newspaper carrier working under contract, either with 
a newspaper publisher or newspaper distributor, from the “ABC” test until January 1, 2021.  Like 
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other exempt occupations, the status of newspaper distributors as employees or independent 
contractors are governed by the more forgiving Borello multi-factor “economic realities” test.  

What this means:  Employers in the newspaper industry, should review the details of A.B. 170 
and A.B. 5 to determine whether they are governed by the “ABC” three-part test or Borello 
multiple factor test.  Unless extended by the Legislature, this exemption becomes inoperative on 
January 1, 2021.  Thus, employers exempt from the “ABC” test should still consider the future 
impact of A.B. 5 to their operations.  

A.B. 241: Implicit Bias: Continuing Education: Requirements  

Implicit Bias Training Requirements for Medical Professionals  

Discussion:  This bill requires all continuing education courses for medical professionals, 
including physicians and surgeons, physician assistants, and nurses, to contain curriculum that 
includes specified instruction in the understanding of implicit bias in medical treatment by 
January 1, 2022.  “Implicit bias,” as used in this context, means the attitudes and internalized 
stereotypes that affect our perceptions, actions, and decisions in an unconscious manner, and 
often contributes to unequal treatment of people based on race, ethnicity, gender identity, sexual 
orientation, age, disability, and other characteristics.  Along these lines, associations that accredit 
these continuing education courses, including the Board of Registered Nursing and Physician 
Assistant Board, are required to develop standards to comply with these provisions by January 1, 
2022.  Beginning January 1, 2023, continuing education providers must comply with these 
provisions and will require the respective medical boards to audit education providers for 
compliance with these provisions, as specified. 

What this means:  Except for continuing medical education (“CME”) courses offered by an out-
of-state provider, and courses dedicated solely to research or other non-patient care issues, all 
CME courses by January 1, 2022, must contain curriculum on the subject of implicit bias.  

A.B. 493: Teachers: Lesbian, Gay, Bisexual, Transgender, Queer, and Questioning Pupil 
Resources and Training 

LGBTQ Training for Teachers  

Discussion:  This bill requires the California Department of Education (“CDE”), no later than 
July 1, 2021, to develop resources or, as appropriate, update existing resources for in-service 
training on school site and community resources for the support of LGBTQ students, and 
strategies to increase support for LGBTQ students.  The resources are to be designed for use in 
schools operated by a school district or county office of education and charter schools serving 
students in grades 7 to 12, inclusive.  The bill also encourages each school to use these resources 
to provide training at least once every two years to teachers and other certificated employees at a 
school that serves students in grades 7 to 12, inclusive.  

What this means:  Local educational agencies and charter schools serving students in grades 7 to 
12 are encouraged to review their existing trainings to teachers and other certificated employees 
and make modifications, as appropriate, to include curriculum regarding support for LGBTQ 
students.  
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A.B. 547: Janitorial Workers: Sexual Violence and Harassment Prevention Training 

Sexual Violence and Harassment Prevention Training for Janitorial Workers 

Discussion:  Existing law requires employers with a least one janitorial worker to register with 
the Labor Commissioner annually in order to conduct business.  The law also requires employers 
of janitorial workers to provide sexual violence and harassment prevention training to janitorial 
workers and their supervisors every two years.  Official training protocols were to be finalized by 
the Division of Labor Standards Enforcement (“DLSE”) no later than January 1, 2019, but the 
comment period was extended.  This bill, known as the Janitor Survivor Empowerment Act, 
imposes more onerous training requirements than the DLSE’s proposed regulations.  The bill 
requires the Director of the Department of Industrial Relations to compile a list of qualified 
organizations with qualified peer trainers that employers must use to provide the required 
training.  

What this means:  Employers with at least one janitorial worker now have additional registration, 
enforcement, and training requirements. 

A.B. 673: Failure to Pay Wages: Penalties  

Employees Afforded Means to Recover Wage Penalties Outside of Litigation 

Discussion:  Existing law provides for a civil penalty for employers who fail to pay the wages of 
each employee under specified provisions of the Labor Code.  Penalties for unpaid wages are  
collected by the Labor Commissioner, or by an independent civil action.  Alternatively, an 
employee may pursue a lawsuit against their employer under the Private Attorneys General Act 
(“PAGA”), which allows an aggrieved worker to act as the Labor Commissioner to enforce a 
civil penalty.  A.B. 673 provides an employee an extra avenue for recovering these penalties.  
Under this new law, employees will be able to recover penalties as part of a Labor Commissioner 
hearing to recover unpaid wages.  Unlike the current law, which requires such penalties be paid 
to the state, A.B. 673 allows employees to collect the penalty instead.  However, an employee is 
entitled to either recover statutory penalties under these provisions or enforce civil penalties 
under PAGA, but not both, eliminating any chance of double recovery.  For any initial violation, 
employers are subject to a penalty of one hundred dollars ($100) for each failure to pay each 
employee.  For each subsequent violation, or any willful or intentional violation, employers are 
subject to a penalty of two hundred dollars ($200) for each failure to pay each employee, plus 25 
percent of the amount unlawfully withheld. 

What this means:  Employees will now have an alternative recourse for recovering civil penalties 
for unpaid wage claims outside of PAGA and civil litigation.  Additionally, this new law allows 
employees to collect the penalty amount themselves, whereas these penalties were previously 
only recoverable by the state.  

A.B. 697: Postsecondary Education: Reports: Preferential Treatment: Students Related to 
Donors or Alumni 

Annual Reporting for Cal Grant Program Qualifying Institutions  
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Discussion:  The Cal Grant Program establishes and sets eligibility requirements for various 
grants and awards for participating students attending qualifying postsecondary educational 
institutions.  Existing law requires each participating postsecondary educational institution to 
annually report specified information regarding its undergraduate programs in order to be a 
qualifying institution.  This bill requires, on or before June 30, 2020, and on or before June 30 of 
every year thereafter through 2024, each qualifying institution, as defined under the Cal Grant 
Program, to report to the appropriate budget subcommittees and policy committees of the 
Legislature whether their respective institutions provide any manner of preferential treatment in 
admission to applicants on the basis of their relationships to donors or alumni of the institution.  

If the institution provides such preferential treatment, the institution must also report specified 
admissions and enrollment information regarding these applicants for the academic year 
commencing in the previous calendar year. 

What this means:  This law stems from the recent college admissions scandal and federal 
criminal investigation known as “Operation Varsity Blues,” which resulted in bribery and fraud 
charges against wealthy parents seeking to get their children into elite universities.  This new law 
is intended to shed light on the ways that wealth and social connections can impact college 
admissions.  Participating postsecondary educational institutions of the Cal Grant Program 
should review the reporting requirements set forth in A.B. 697 to ensure compliance with this 
new law. 

A.B. 749: Settlement Agreements: Restraints in Trade 

No “No-Rehire” Provisions in Settlement Agreements  

Discussion:  This bill prohibits an agreement to settle an employment claim from containing a 
provision that prohibits, prevents, or otherwise restricts the claimant from working for the 
employer against which the claimant filed the claim, or any affiliated entity of the employer.  An 
employer and employee are permitted, however, to agree to end a current employment 
relationship, or otherwise restrict the employee from obtaining future employment with the 
employer, if the employer has made a good faith determination that the employee engaged in 
sexual harassment or sexual assault.  Further, an employer is not required to continue to employ 
or rehire an employee if there is a legitimate, non-discriminatory or non-retaliatory reason for 
terminating or refusing to rehire the employee.  

What this means:  Employers that use “No-Rehire” provisions in their settlement agreements 
should consult with counsel regarding whether such provisions will be enforceable in the new 
year.  

A.B. 809: Public Postsecondary Education: Child Development Programs: Priority 
Enrollment: Title IX Protection: Pregnancy and Parental Status 

Required Posting of Protections Under Title IX For Pregnant and Parenting Students 

Discussion:  This bill requires public postsecondary institutions to post on each institution’s 
internet website, and to provide to an expectant parent through on-campus health clinics, 
notification of protections under Title IX for pregnant students and parenting students. 



9 
Workplace Law Update 2020 

© 2020 Paul, Plevin, Sullivan & Connaughton LLP 

What this means:  Public postsecondary institutions should post notification of protections under 
Title IX for pregnant students and parenting students on their websites.  Further, schools should 
ensure their faculty, staff, or other employees reasonably accommodate pregnant graduate 
students so they may complete their graduate courses of study and research. 

A.B. 874: California Consumer Privacy Act of 2018 

Changes to the California Consumer Privacy Act’s Definition of “Personal Information” 

Discussion:  The existing California Consumer Privacy Act of 2018 granted consumers various 
rights with regard to their personal information held by businesses, including the right to request 
a business to disclose specific pieces of personal information it has collected and the right to 
request a business to delete any personal information collected by the business.  This bill 
redefines “personal information” to mean information that identifies, relates to, describes, is 
reasonably capable of being associated with, or could reasonably be linked, directly or indirectly, 
with a particular consumer or household.  The bill also defines “publicly available” to mean 
information that is lawfully made available from federal, state, or local records.  The bill also 
provides that “personal information” does not include deidentified or aggregate consumer 
information. 

What this means:  Information lawfully made available in federal, state, or local government 
records will be considered “publicly available” and excluded from the definition of personal 
information. 

A.B. 1223: Living Organ Donation  

Unpaid Leave for Organ and Bone Marrow Donation  

Discussion:  Existing law requires a private employer to permit an employee to take a leave of 
absence with pay, not exceeding 30 business days in a one-year period, for the purpose of organ 
donation.  Public employees are permitted to take a similar paid leave, if the employee has 
exhausted all available sick leave.  This bill requires a private or public employer to grant an 
employee an additional unpaid leave of absence, not exceeding 30 business days in a one-year 
period, for the purpose of organ or bone marrow donation.  However, public employees must  
first exhaust all available sick leave before taking that unpaid leave.  A.B. 1223 also prohibits a 
life or disability insurance policy other than health insurance or long-term care insurance entered 
or amended on or after January 1, 2020, from declining or limiting coverage to a person due to 
their status as a living organ donor, or from considering their status as a living organ donor in 
determining the premium rate of coverage under the policy.   

What this means:  Both private and public employers should take notice that employees 
requesting leave for purposes of organ or bone marrow donation may be entitled to 30 business 
days of unpaid leave in addition to 30 business days of paid leave in a one-year period.  
Employees may also be entitled to additional leave under the Family Medical Leave Act and 
California Family Rights Act.  
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A.B. 1518: Student Athletes: Contracts 

Endorsements for Collegiate Athletes  

Discussion:  Existing law removes an individual’s status as a student athlete if they enter into a 
valid agent contract, a valid endorsement contract, or a valid professional sports services 
contract.  This new law authorizes a student athlete to enter into a contract with an agent without 
losing their status as a student athlete, if the contract complies with the policy of the student 
athlete’s educational institution, and the bylaws of the National Collegiate Athletic Association 
(“NCAA”) and includes a provision that the contract terminates if the student chooses to not seek 
employment with a professional sports team or organization as a professional athlete and instead 
returns to school.  The new law also authorizes an athlete agent to offer or provide money or 
other things of benefit or value to a student athlete if it is authorized and complies with the policy 
of the student athlete’s educational institution and the bylaws of the NCAA.  

What this means:  The bill updates California law to reflect changes in the NCAA that allow 
student athletes to take on an agent while participating in a professional draft.  Additionally, this 
new law prevents athletes from jeopardizing their status within the NCAA as a student athlete 
and allows them to return to their sport in good standing if they not make the leap to professional 
status.  

A.B. 1554: Employers: Dependent Care Assistant Program: Notice to Employees  

New Notice Requirements Regarding Flexible Spending Account Balances 

Discussion:  This bill, signed by Governor Newsom on August 30, 2019, adds Section 2810.7 to 
the Labor Code and requires employers to notify, in a prescribed manner, an employee who 
participates in a flexible spending account of any deadline to withdraw funds before the end of 
the plan year.  “Flexible spending accounts” include but are not limited to: (1) dependent care 
flexible spending accounts; (2) health flexible spending accounts; and (3) adoption assistance 
flexible spending accounts.  The required notice shall be provided by two different forms, one of 
which may be electronic, and may be made by: (a) e-mail communication; (b) phone 
communication; (c) text message notification; (d) postal mail notification; or (e) in person 
notification, among other methods. 

What this means:  Employers with employees participating in a flexible spending account should 
adopt procedures to ensure employees are properly notified of any deadline to withdraw funds 
before the end of the plan year in accordance with this new law, which takes effect on January 1, 
2020.      

A.B. 1748: California Family Rights Act: Flight Crews 

California Family Rights Act (“CFRA”) Protection Extended for California-Based Flight 
Crews 

Discussion:  CFRA provides eligible employees with up to 12 weeks of job-protected, unpaid 
leave during any 12-month period to bond with a new child or care for themselves or a family 
member.  Under the current law, an employee is eligible for CFRA leave if the employee has 
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been with the employer for at least 12 months and worked at least 1,250 hours within the last 12 
months.  This bill amends the 1,250 hours of service requirement as applied to airline flight deck 
or cabin crew employees, in a manner consistent with the federal Family and Medical Leave Act 
(“FMLA”).  Under the FMLA, which provides similar job-protected leave for employees to bond 
with a child, flight attendants are eligible for FMLA if, during the previous 12-month period, 
they have worked or been paid at least 504 hours.  This bill authorizes the Department of Fair 
Employment and Housing to adopt regulations to calculate leave available to flight crew 
employees under these provisions. 

What this means:  This new law extends the protections of CFRA to California-based flight 
attendants by lowering the CFRA work hour eligibility requirements to mirror the requirements 
set forth under the FMLA. 

A.B. 1768: Prevailing Wage: Public Works 

Prevailing Wages Required for Public Works Projects 

Discussion:  Existing law requires prevailing wages be paid to all workers on public works 
projects.  In general, “public works” is defined to include construction, alteration, demolition, 
installation or repair work done under contract and “paid for in whole or in part out of public 
funds.”  These laws aim to provide workers on these projects a wage that is commonly paid to 
similar workers in a particular region.  This bill expands the definition of “public works” to 
include work conducted during site assessment or feasibility studies, and specifies that 
preconstruction work is a part of “public works,” regardless of whether further construction is 
conducted.  This bill also specifies that preconstruction work, including design, site assessment, 
feasibility studies, and land surveying, is deemed to be part of a public work, regardless of 
whether any further construction work is conducted. 

What this means:  By clarifying that preconstruction work also includes site assessments and 
feasibility studies, this new law resolves ambiguity in the construction industry as to whether 
these activities require the payment of prevailing wages. 

A.B. 1804: Occupational Injuries and Illnesses: Reporting 

Reporting Occupational Injuries and Illnesses   

Discussion:  Existing law requires an employer to file a report of every occupational injury or 
illness of each employee that results in lost time beyond the date of the injury or illness, and that 
requires medical treatment beyond first aid, with the Department of Industrial Relations, on a 
form prescribed by the department.  Existing law also requires an employer to immediately 
report a serious occupational injury, illness, or death to the Division of Occupational Safety and 
Health (“Cal/OSHA”) by telephone or email, as specified.  This new law requires employers to 
report a serious occupational injury, illness, or death to the division immediately by telephone or 
through an online mechanism established by the division.  Noncompliance carries a civil penalty 
of not less than $5,000. 

What this means:  Reports of serious injuries and deaths through email have been problematic 
for Cal/OSHA because it allows for incomplete accident reports and inhibits investigation, as 
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well as Cal/OSHA’s ability to ensure workplace safety.  By amending Labor Code section 
6409.1(b) to allow for online reporting, or reporting by telephone, Cal/OSHA can ensure it 
receives a full report of these workplace injuries.  Employers should review and update their 
Cal/OSHA reporting procedures to comply with this new law.     

A.B. 1805: Occupational Safety and Health  

Expanded Definition of “Serious Injury or Illness” or “Serious Exposure”  

Discussion:  For purposes of reporting serious occupational injury or illness to the Division of 
Occupational Safety and Health (“Cal/OSHA”), a “serious injury or illness” is defined as any 
injury or illness occurring in a place of employment or in connection with a place of employment 
that requires hospitalization for a period in excess of 24 hours for other than medical observation, 
or in which an employee suffers a loss of any member of the body or any serious degree of 
permanent disfigurement.  This bill amends the definition of “serious injury or illness” by 
removing the 24-hour minimum time requirement for qualifying hospitalizations, excluding 
those for medical observation or diagnostic testing, and explicitly includes the loss of an eye as a 
qualifying injury.  The bill also deletes loss of a body member from the definition of serious 
injury and, instead, includes amputation.  The bill eliminates the exclusion of injury or illness 
caused by certain violations of the Penal Code and narrows the exclusion of injuries caused by 
accidents occurring on a public street or highway to include those injuries or illnesses occurring 
in a construction zone.  The bill also amends the definition of “serious exposure” to include 
exposure of an employee to a hazardous substance in a degree or amount sufficient to create a 
realistic possibility that death or serious physical harm in the future could result from the actual 
hazard created by the exposure.  

What this means:  In 2015, the federal Occupational Safety and Health Administration 
(“OSHA”) amended the reporting regulation to change the type of workplace-related injuries that 
employers must report.  As a result, the list of reportable injuries under the California Labor 
Code was narrower than federal regulation.  The changes enacted through this new law bring the 
definitions of “serious injury or illness” and “serious exposure” in line with the language of 
OSHA standards.  This uniformity between federal and state standards will help ensure 
California employers that there are no different thresholds for classifying complaints, exposures, 
and violations as “serious.” 

S.B. 41: Civil Actions: Damages 

No Reduction in Civil Damages Based on Race, Ethnicity, or Gender  

Discussion:  Existing law authorizes a person who suffers a loss or harm to that person or that 
person’s property, from an unlawful act or omission of another to recover monetary 
compensation, known as damages, from the person at fault.  The measure of damages is equal to 
the amount which will compensate for the loss or harm, whether anticipated or not.  Damages 
must also be reasonable.  This bill seeks to address historical pay discrimination that is 
compounded when used to lower damages awards for certain populations.  This bill prohibits the 
estimation, measure, or calculation of past, present, or future damages for lost earnings or 
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impaired earning capacity resulting from personal injury or wrongful death from being reduced 
based on race, ethnicity, or gender. 

What this means:  Determining the appropriate level of damages for employment-related claims 
often requires an estimation of an employee’s lost and/or future earnings.  Courts and experts 
who have historically relied on tables that predict, among other factors, a plaintiff’s lost earnings 
and wages and life expectancy on the basis of their race, ethnicity and gender will be barred from 
using such measures to calculate civil award damages.  

S.B. 83: Employment 

Paid Family Leave Expansion and Task Force  

Discussion:  This bill will extend the maximum duration of paid family leave (“PFL”) benefits 
from six weeks to eight weeks beginning July 1, 2020.  Workers paying into California’s State 
Disability Insurance program may receive such PFL benefits to: (1) care for a seriously ill child, 
spouse, parent, grandparent, grandchild, sibling, or domestic partner; or (2) to bond with a minor 
child within one year of the birth or placement of the child through foster care or adoption.  S.B. 
83 allows state government employees that pay into the Nonindustrial Disability Insurance 
program to receive six weeks of paid leave.  Further, S.B. 83 requires the governor to propose by 
November 2019 further benefit increases—in terms of duration and amount—and job protections 
for individuals receiving PFL benefits.  

What this means:  Before the paid family leave extension takes effect on July 1, 2020, employers 
should consider reviewing their leave policies, procedures, and practices, and other paid leave 
benefits.  Employers with operations throughout California, including San Francisco and Los 
Angeles, should also consult local ordinances to evaluate whether and how these state level 
changes affect supplemental compensation to employees, and other benefits.  

S.B. 142: Employees: Lactation Accommodation 

Updated Lactation Accommodations 

Discussion:  Last year, A.B. 1976 was passed, which imposed a requirement on employers to 
accommodate employees who wish to express milk by providing a space that is not a bathroom.  
This bill, largely based on the San Francisco ordinance for lactation accommodations passed in 
2017, further expands employee protections for lactation accommodation requests by requiring 
employers to provide a lactation room, other than a bathroom, that shall be “in close proximity to 
the employee’s work area, shielded from view, and free from intrusion.”  The lactation room 
must also: (1) be safe, clean, and free from toxic or hazardous materials; (2) contain a surface to 
place a breast pump and personal items; (3) contain a place to sit; (4) have access to electricity or 
alternative devices, including, but not limited to, extension cords or charging stations, needed to 
operate an electric or battery-powered breast pump; and (5) have access to a sink with running 
water and a refrigerator in close proximity to the employee’s workspace.  An employer in a 
multi-tenant building or multi-employer worksite may comply with these new provisions by 
providing a shared space among multiple employers.  An employer with fewer than 50 
employees may be exempt from these new requirements if it can demonstrate that a requirement 
would impose an undue hardship on the employer.  S.B. 142 also requires employers to develop 
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and implement a lactation accommodation policy, as described, which must be included in 
employee handbooks and policies and provided to new employees or when an employee makes 
an inquiry about or requests parental leave.  An employer shall not discharge, or in any other 
manner discriminate or retaliate against an employee for exercising or attempting to exercise any 
rights protected under S.B. 142.  Any employee who is denied a reasonable rest break or 
adequate space to express milk in accordance with S.B. 142 may file a complaint with the Labor 
Commissioner and seek civil penalties in accordance with section 226.7 of the Labor Code.   

What this means:  Employers must take measures to provide a space, other than a bathroom, that 
meets the requirements set forth above.  Employers should also review their existing lactation 
accommodation policies to ensure compliance with the new requirements set forth in Labor Code 
section 1034.  An almost identical legislation bill was vetoed last year.  

S.B. 188 Discrimination: Hairstyles 

Hairstyles and Hair Texture Added to the Definition of Race Under the Fair Employment 
and Housing Act (“FEHA”) 

Discussion:  This bill, known as the Creating a Respectful and Open Workplace for Natural Hair  
(“CROWN”) Act, expands the definition of “race” under the FEHA (Government Code section 
12926 (w) - (x)) and the Education Code (section 212.1) to include both hair texture and 
protective hairstyles that are closely associated with race.  The Act bans not only general 
employment discrimination, but specifically bars dress codes and grooming policies that prohibit 
“natural hair, including afros, braids, twists, and locks,” which would have a disparate impact on 
black applicants and black employees.  FEHA exceptions for bona fide occupational 
qualifications and security regulations may still apply.  California is the first state to codify this 
rule. 

What this means:  Employers should immediately review their dress codes, grooming policies, 
and general hiring and employment practices to ensure compliance with this law.  California 
employers should also consider whether they may need to implement or update their workplace 
diversity training.   

S.B. 206: Collegiate Athletics: Student Athlete Compensation and Representation 

Collegiate Athlete Compensation – Payment of Wages: Professional Sports Organization 
Employees  

Discussion:  S.B. 206, the Fair Pay to Play Act, prohibits California postsecondary educational 
institutions (except community colleges, and every athletic association, conference, or other 
group or organization with authority over intercollegiate athletics) from preventing student 
athletes from earning compensation in connection with the use of the student athlete’s name, 
image, or likeness.  Specifically, any such compensation will no longer affect a student athlete’s 
scholarship eligibility.  

What this means:  Commencing on January 1, 2023, this new law allows student athletes at 
postsecondary educational institutions to earn compensation for the use of their name, image, or 
likeness, without losing their eligibility.  S.B. 206 creates a potential clash with the National 
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Collegiate Athletic Association’s (“NCAA”) amateur model, which prevents student athletes 
from being compensated for the use of their name, image, or likeness.  The NCAA is expected to 
challenge this new law vigorously, which it claims gives 58 California schools an unfair 
recruiting advantage. 

S.B. 229: Discrimination: Complaints: Administrative Review  

Appeal and Enforcement Mechanisms for Retaliation Claims Clarified  

Discussion:  Existing law authorizes the Labor Commissioner to issue citations to persons 
determined to be responsible for violations of the Labor Code’s anti-retaliation provisions.  This 
bill expands on the appeal and enforcement mechanisms currently available by, among other 
things, establishing procedures and deadlines for the Labor Commissioner, the court, and 
affected employers to follow when adjudicating and contesting a citation.  S.B. 229 imposes a 
ten-day deadline for the Labor Commissioner to file an action to judicially enforce a citation, 
unless the person cited requests an informal hearing to challenge the citation, as specified.  
Judgment in favor of the state and against the person being assessed must be immediately 
entered by the court clerk for the amount of monetary relief due.  S.B. 229 also authorizes the 
Labor Commissioner to file a petition with the court for an order to show cause why injunctive 
and nonmonetary relief should not be ordered and to schedule a hearing on the matter.  Absent a 
showing of an abuse of discretion, the court must enter judgment for the state against the 
employer for the injunctive and other nonmonetary relief.  

What this means:  Unlike a wage claim, prior to 2018, the Labor Commissioner did not have the 
authority to directly enforce a retaliation claim.  In 2018, S.B. 306 took effect, which granted the 
Labor Commissioner authority to issue citations and penalties to directly enforce retaliation 
claims, and to seek injunction when workers face retaliation for reporting violations of the law. 
S.B. 229 builds on the changes enacted by S.B. 306 to establish procedural requirements and 
deadlines for contesting these citations and juridical enforcement. 

S.B. 530: Construction Industry: Discrimination and Harassment Prevention 

Extension to Complete Sexual Harassment Training for Seasonal Employees  

Discussion:  This bill extends to January 1, 2021, the date on which an employer is required to 
begin providing sexual harassment training to seasonal, temporary, or other employees hired to 
work for less than six months.  This bill also incorporates special training provisions for 
construction industry employers.  

What this means:  Employers now have until January 1, 2021 to begin providing sexual 
harassment training to seasonal and temporary employees. 

S.B. 671: Employment: Payment of Wages: Print Shoot Employees  

Payment of Wages for Print Shoot Employees 

Discussion:  S.B. 671, or the “Photoshoot Pay Easement Act,” authorizes payment of wages to 
“print shoot employees”—defined as individuals hired for a limited duration to render services 
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relating to or supporting a still-image shoot for use in print, digital, or internet media—on the 
next regular payday after the employment ends, rather than immediately on the last day of 
employment.  The final wages can be mailed to the employee or made available to the employee 
at a location specified by the employer in the county where the employee was hired or performed 
labor.  This bill became effective upon signing on September 5, 2019.   

What this means:  This is a welcome break for businesses that use short-term models, who can 
now mail final payment of wages to print shoot employees on the next regular payday, without 
incurring costly penalties for late payment of wages.  

S.B. 688: Failure to Pay Wages: Penalties  

Labor Commissioner’s Authority Expanded to Claims for Contract Wages   

Discussion:  Under existing law, an employer who pays an employee less than minimum wage is 
subject to citation by the Labor Commissioner, a civil penalty, restitution of wages, liquidated 
damages, and certain other applicable penalties.  S.B. 688 authorizes the Labor Commissioner, 
upon determination that the employer has paid a wage less than the wage set by contract, to issue 
a citation to the employer to recover restitution of the amount owed.  “Contract wages,” as 
defined, means wages based upon agreement, in excess of the applicable minimum wage, for 
regular, non-overtime hours.  Additionally, any bond that is forfeited because an employer fails 
to pay the amounts owed after a writ proceeding challenging a citation issued by the Labor 
Commissioner must be forfeited to the Labor Commissioner for appropriate distribution. 

What this means:  In 2015, the Labor Commissioner was authorized to issue citations for 
violations of local minimum wage laws.  In 2017, the Labor Commissioner was authorized to 
issue citations for workplace retaliation.  This bill continues the trend of incrementally expanding 
the Labor Commissioner’s authority.   

S.B. 707: Arbitration Agreements: Enforcement 

Timely Payment of Arbitration Fees and Costs Crucial for Enforcement of Agreements 

Discussion:  Employers are responsible for paying certain fees associated with arbitration.  S.B. 
707 provides that an employer who fails to pay the fees necessary to commence or continue 
arbitration within 30 days after the due date is a material breach of the arbitration agreement, is 
in default of the arbitration, and waives the right to compel arbitration.  In response to this 
breach, an employee has the option of withdrawing from the arbitration and proceeding in a court 
of appropriate jurisdiction, or to compel arbitration, as specified.  If the employee continues in 
arbitration, the arbitrator may impose sanctions on the employer, including monetary and 
terminating sanctions.  If the employee proceeds in court, the court will impose mandatory 
monetary sanctions, including reasonable expenses, attorneys’ fees and costs incurred by the 
employee as a result of the employer’s breach of the arbitration agreement.  The bill also requires 
a private arbitration company to compile and report aggregate demographic data of all 
arbitrators.  



17 
Workplace Law Update 2020 

© 2020 Paul, Plevin, Sullivan & Connaughton LLP 

What this means:  Employers should take precautions to make sure arbitration fees and costs are 
paid in whole and on time in order to preserve the right to arbitration and avoid potential 
sanctions. 

S.B. 778: Employers: Sexual Harassment Training: Requirements 

Emergency Legislation To Delay Deadline to Complete Sexual Harassment Trainings 

Discussion:  S.B. 1343, which took effect on January 1, 2019, significantly expanded the scope 
of mandatory sexual harassment training required by the Department of Fair Employment and 
Housing (“DFEH”).  Under this law, California employers with five or more employees, 
including seasonal and temporary employees, are required to provide sexual harassment training 
to supervisory and non-supervisory employees as prescribed.  S.B. 778 is emergency legislation, 
which was signed by Governor Newsom on August 30, 2019, and takes effect immediately.  S.B. 
788 amends the law to delay the deadline by which supervisor and non-supervisor sexual 
harassment training must be completed from January 1, 2020 to January 1, 2021.  However, new 
non-supervisory employees must still be provided at least one hour of sexual harassment training 
within six months of hire, and new supervisory employees must be provided with at least two 
hours of sexual harassment training within six months of the assumption of a supervisory 
position. 

What this means:  California employers racing to ensure their employees receive the mandatory 
harassment trainings before the end of the year have a little more breathing room to fulfill these 
requirements.  This legislation will also provide the DFEH more time to update their regulations 
on harassment presentation training to better define what is required for the new one-hour non-
supervisory harassment training.  

REJECTED CALIFORNIA LEGISLATION 

Since the following bills have been vetoed by Governor Newsom this year, we note they are 
unlikely to be presented again in 2020.  However, we will continue to track these legislative 
proposals and provide updates on developments that affect California employers. 

A.B. 171: Employment: Sexual Harassment 

Discussion:  This bill would have prohibited employers from taking adverse action against an 
employee because of their status as a victim of sexual harassment, and would have established a 
rebuttable presumption that adverse action taken against an employee within 90 days is unlawful. 
Similar language was contained in A.B. 3081, which was vetoed last year. 

A.B. 403: Division of Labor Standards Enforcement: Complaint  

Discussion:  This bill would have extended the statute of limitations for complaints alleging 
workplace retaliation from six months to two years and would have authorized attorneys’ fees to 
any employee who successfully sues for retaliation based on whistleblowing.  

A.B. 589: Employment: Unfair Immigration-Related Practices 
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Discussion:  This bill would have imposed penalties on an employer for withholding an 
employee’s immigration-related documents and would have created a workers’ bill of rights 
regarding an employee’s freedom of movement and the payment of wages.  

A.B. 1466: Employee Classification: Professional Classification: Specified Educational 
Employees  

Discussion:  In recent years, colleges and universities throughout California have faced wage and 
hour class action lawsuits for alleged unpaid wages to adjunct professors who are paid on a per 
course or salaried basis.  In response, some educational institutions have converted adjunct 
faculty to hourly, nonexempt employees, even though faculty work is understood to be 
professional and therefore exempt from overtime law.  This bill would have clarified when an 
adjunct profession qualifies as an exempt professional.  The law would have required that a 
person employed to provide instruction in an education field be classified as employed in a 
professional capacity, and therefore exempt, if certain criteria are met, including a specified 
amount of compensation per classroom hour, or be declared as an exempt provision in a 
collective bargaining agreement. 

A.B. 1478: Employment Discrimination 

Discussion:  This bill would have amended Labor Code section 230 to authorize a private 
right of action by an employee who takes time off for jury duty, for legal proceedings relating 
to being a victim of a crime, and for retaliation for being a victim of domestic violence, sexual 
assault, or stalking, and would not have required that employee to pursue any other remedy 
prior to bringing that action. 

A.B. 1677: Call Centers: Protections  

Discussion:  This bill would have established the Protect Call Center Jobs Act of 2019, requiring 
an employer of customer service employees in a call center, as specified, that intends to relocate 
from this state to a foreign country to notify the commissioner at least 120 days before the 
relocation.  The bill would have authorized the Labor Commissioner to impose, in the 
commissioner’s discretion, a civil penalty of up to $10,000 for every day of the violation, upon 
an employer that fails to provide this notice.  The bill would have deposited the civil penalties 
into the Labor Enforcement and Compliance Fund to be used, upon appropriation by the 
Legislature, for administration and enforcement of these provisions. 

S.B. 218: Employment: Discrimination Enforcement: Local Government 

Discussion:  This bill would have made two changes to employment discrimination under 
state law.  First, the bill would have authorized local government jurisdictions to accept and 
enforce state claims for employment discrimination under the Fair Employment and Housing 
Act.  (Currently, such claims must be filed with the Department of Fair Employment and 
Housing).  Second, it would have authorized local jurisdictions to enact their own 
antidiscrimination laws related to employment, including establishing remedies and penalties 
for violations. 
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NEW FEDERAL LEGISLATION 

S.24: Government Employee Fair Treatment Act of 2019 

Discussion:  This bill requires employees of the federal government or a District of Columbia 
public employer who are furloughed or required to work during a lapse in appropriations 
beginning on or after December 22, 2018, to be compensated for the period of the lapse.  The 
employees must be compensated on the earliest date possible after the lapse ends, regardless of 
scheduled pay dates.  Employees required to work during the lapse in appropriations may use 
leave. 

What this means:  Employers with federal employees or public employers with employees in 
D.C. are now required to compensate those employees if they are furloughed due to a 
government shutdown.  

U.S. Department of Labor Finalizes Rule on Federal Overtime Exemptions3 

Discussion:  On September 24, 2019, the U.S. Department of Labor issued a final rule changing 
the regulations governing the “white collar” exemptions for executive, administrative, and 
professional employees under the Fair Labor Standards Act.  The changes, which take effect 
January 1, 2020, include increasing the salary threshold for these federal exemptions from the 
current level of $455 per week ($23,660 per year) to $684 per week ($35,568 per year).  The new 
rule will also allow employers to use nondiscretionary bonuses and incentive payments 
(including commissions) that are paid at least annually to satisfy up to ten percent (10%) of the 
salary threshold.  

What this means:  These changes will have little to no impact in California, because the salary 
threshold for these exemptions under California law is already higher than the new federal 
threshold.  The California threshold is currently $960 per week ($49,920 per year) and is set to 
increase January 1, 2020 to $1,040 per week ($54,080 per year) and each year through 2022. 

U.S. Department of Labor Finalizes Rule Moving H-2A Farmworker Recruitment Online4 

Discussion:  The U.S. Department of Labor (“DOL”) issued a final rule announcing it will move 
the recruitment process online for employers seeking to hire migrant farmworkers under the H-
2A visa program.  The H-2A visa program allows U.S. employers to hire foreign nationals for 
temporary or seasonal agricultural work.  Employers must get approval from the DOL before 
they petition for the visas, showing attempts to first recruit U.S. workers for the jobs. 

What this means:  Employers seeking to hire migrant farmworkers under the H-2A visa program 
will no longer have to run print ads in newspapers to recruit for open positions. 

                                                 
3 Defining and Delimiting the Exemptions for Executive, Administrative, Professional, Outside 
Sales and Computer Employees, 84 Fed. Reg. 188 (Sept. 27, 2019).  
4 Modernizing Recruitment Requirements for the Temporary Employment of H-2A Foreign 
Workers in the United States, 84 Fed. Reg. 183 (Sept. 20, 2019). 



20 
Workplace Law Update 2020 

© 2020 Paul, Plevin, Sullivan & Connaughton LLP 

IRS Finalizes Rule on 401(k) Hardship Withdrawals5 

Discussion:  On September 23, 2019, the IRS published in the Federal Register a final rule that 
relaxes several existing restrictions on taking hardship distributions from defined contribution 
plans.  Some of these changes are mandatory, requiring employers to make the changes by 
January 1, 2020, while others are optional.  Among its key provisions, the final rule will do the 
following: (1) eliminate the six-month contribution-suspension requirement; (2) end the need to 
take a plan loan before a hardship withdrawal; (3) make earnings available for withdrawal; (4) 
ease hardship verification; and (5) provide disaster relief. 

What this means:  Making hardship withdrawals from 401(k) and 403(b) retirement plans soon 
will be easier for plan participants, and so will starting to save again following a hardship 
withdrawal.  401(k) plans that permit hardship distributions will need to be amended to reflect 
these new rules by December 31, 2021, but operational changes will be needed to comply with 
the new regulations by January 1, 2020.  Plan sponsors that previously took action in response to 
the IRS’ proposed regulations should review prior plan amendments and administrative changes 
to confirm operation and plan document compliance with the final regulations.  The regulations 
note that the amendment deadline for 403(b) plans is March 30, 2020, but indicate the Treasury 
and IRS are considering extending that deadline for the adoption of amendments to conform to 
the final hardship regulations.  Plan administrators may also want to consider whether updates 
are needed to the plan’s summary plan description and other communications documents that 
describe the plan’s hardship rules, and to election forms and online election pages.  Employers 
should inform employees of their options under the new rule. 

Social Security Administration (“SSA”) Announces Payroll Taxes Will Hit Higher Incomes 

Discussion:  Starting January 1, 2020, the maximum earning subject to the Social Security 
payroll tax will increase from $132,900 to $137,700.  The SSA also posted a fact sheet on their 
website summarizing the 2020 changes.  

What this means:  Employees whose compensation exceeds the 2019 maximum of $132,900 will 
see a decrease in net take-home pay if they do not receive an annual raise to compensate for the 
payroll tax’s bigger bite.  By the start of the new year, employers should: (1) adjust their payroll 
systems to account for the higher taxable wage base under the Social Security payroll tax; (2) 
notify affected employees that more of their pay will be subject to payroll withholding; and (3) 
take into account the increased taxes that must be paid for affected positions. 

                                                 
5 Hardship Distributions of Elective Contributions, Qualified Matching Contributions, Qualified 
Nonelective Contributions, and Earnings, 84 Fed. Reg. 184 (Sept. 23, 2019). 
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